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An act to anmend —Seetions— Section
1367.1 —and-13674— of the Cvil Code, relating to
honeowners' associ ati ons.

LEG SLATI VE COUNSEL' S DI GEST

AB 2502, as anended, Brownl ey. Honeowners' associ ati ons:
del i nquenci es.

The Davis-Stirling Common Interest Devel opnent Act defines and
regul ates conmmon interest devel opnents and authorizes a honeowners
associ ation that nanages the devel opment to | evy assessments to
fulfill its obligations. The act provides that a regular or special
assessnent of the association, fees, reasonable costs of collection
attorney's fees, late charges, and interest, as specified, are a debt
of the owner of the separate interest at the time the assessment or
other sunms are levied. Existing | aw provides that paynents nmade by a
honeowner to reduce the debt shall first be applied to the
assessnents owed, and nay only be applied to fees, reasonable costs
of collection, —atterneys— attorney's
fees, late charges, and interest only after the assessments owed are
paid in full.

This bill would clarify that the provisions that set forth the
order in which paynents are to be allocated apply to any agent
—or—+epresentative— of the honmeowners' association
and to any 3rd party assigned to collect paynent for purposes of
collection of the debt. This bill would provide that a homeowner nay
not waive the rlght to have paynent s aIIocated in the order speci fied

This
bill would al so require the honmeowners' association —
and its agent —ahd-representatives,—and
any—3rd-partyassighedtocollectpayrentsfor purpeses—ofthe

collectionof the debtare required— to accept partia
paynents of the debt if the partial paynents conply with the

terns of a witten agreenent

Exi sting |l aw requires a honeowners' association, if requested by
a honeowner, to neet with the board in special session, within 45
days of the request, to discuss a paynent plan. Existing |aw provides
that if there is no special session scheduled within the 45-day
period, that the board may designate a conmittee to nmeet with the
honeowner to di scuss a payment plan within that time period.




a conmittee to nmeet with the homeowner if the homeowner authorizes
the designation of that commttee, and, if the honmeowner does not

aut hori ze the designation of the conmttee, would require the meeting
to take place at the next regularly schedul ed board neeting. This
bill would provide that the honeowners' association nmay not authorize
an agent, representative, or any other —third-

3rd party to discuss or negotiate a paynent plan without the

consent of the honeowner and would require that all payment plans
woul d be subject to the approval of the board at an open neeting of
the board. This bill would also provide that, in the event the

associ ation assigns or pledges its right to collect paynents or
assessnents to a financial institution, |ender, or other 3rd party,
that the 3rd party would be subject to the provisions of the act and,
if the owner has entered into a payment plan with the honeowners
association, would require that 3rd party to conduct any collection
procedures in accordance with the provisions of an existing paynent

pl an.

Vote: majority. Appropriation: no. Fiscal comittee: no.
St at e- mandat ed | ocal program no.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWS:

SECTION 1. (a) The Legislature finds and decl ares:
(1) The Davis-Stirling Conmmon Interest Devel opnent Act was
. .
enartedlte p!ﬁ“'de protections—o eleewlenf that “é“e
enacted to provide protections, in part, to owners in conmon interest
devel opnent s.
(2) The Davis-Stirling Conmon I nterest Devel opnment Act establishes
procedures to be foll owed by honmeowners' associations in the
col l ection of delinquencies of regular and special assessments.




iAato—debt—

(3) Some homeowners' associations assign the association's right
to collect these delinquencies to agents that have required the owner
to enter into paynment plans that are different than the paynment plan
by and between the association and the owner. Sone of the contracts
have required the owner to waive his or her rights to the protections
provi ded by the Davis-Stirling Conmon Interest Devel opment Act.

(4) By waiving these rights, some owners have been coerced into
paynent plans that require the paynents to be first applied to the
costs of collection, attorney's fees, late charges, and interest,
rather than to the principal, forcing the homeowner to sink deeper
i nto debt.

(b) It is the intent of the Legislature, by enacting this act, to
—elarify andguaranteethat— apply the
requirenents of the Davis-Stirling Common | nterest Devel opment Act,
with respect to the collection —ef-delngquencies—shall—apphy

of delinquencies, to agents of the honmeowners
associ ations assigned to collect delinquent assessnents.
SEC. 2. Section 1367.1 of the Civil Code is anended to read:

1367.1. (a) A regular or special assessment and any | ate charges,
reasonabl e fees and costs of collection, reasonable attorney's fees,
if any, and interest, if any, as deternmined in accordance with
Section 1366, shall be a debt of the owner of the separate interest
at the tine the assessnent or other suns are |levied. At |east 30 days
prior to recording a lien upon the separate interest of the owner of
record to collect a debt that is past due under this subdivision,
the association shall notify the owner of record in witing by
certified mail of the follow ng:

(1) A general description of the collection and |ien enforcenent
procedures of the association and the nethod of cal cul ation of the
anount, a statement that the owner of the separate interest has the
right to inspect the association records, pursuant to Section 8333 of
the Corporations Code, and the follow ng statement in 14-point
bol df ace type, if printed, or in capital letters, if typed:

"I MPORTANT NOTI CE: | F YOUR SEPARATE | NTEREST IS PLACED | N FORECLOSURE
BECAUSE YOU ARE BEHI ND | N YOUR ASSESSMENTS, | T MAY BE SOLD W THOUT
COURT ACTI ON. "

(2) An itenized statement of the charges owed by the owner
including itens on the statenent which indicate the anbunt of any
del i nquent assessnents, the fees and reasonabl e costs of collection
reasonabl e attorney's fees, any late charges, and interest, if any.

(3) A statenment that the owner shall not be liable to pay the
charges, interest, and costs of collection, if it is determ ned the
assessnent was paid on tine to the association

(4) The right to request a neeting with the board as provi ded by
par agraph (3) of subdivision (c).

(5) The right to dispute the assessnent debt by submitting a
written request for dispute resolution to the association pursuant to
the association's "neet and confer" programrequired in Article 5
(commencing with Section 1363.810) of Chapter 4.

(6) The right to request alternative dispute resolution with a



neutral third party pursuant to Article 2 (comencing with Section
1369. 510) of Chapter 7 before the association may initiate
forecl osure against the owner's separate interest, except that
bi nding arbitration shall not be available if the association intends
toinitiate a judicial foreclosure.

(b) (1) Any paynents nmde by the owner of a separate interest
toward the debt set forth, as required in subdivision (a), whether
—made-to-the-associ-ation,—an—agent—orrepresentativeofthe

made to the association or an agent of the
associ ation assigned to collect the debt, shall first be

applied to the assessnents owed, and, only after the assessnents owed
are paid in full shall the paynments be applied to the fees and costs
of collection, attorney's fees, |late charges, or interest. Wen an

owner nakes a paynent, the owner may request —a—receipt—and

a receipt and the association or its agent
assigned to accept paynent for purposes of collection of the
debt shall provide it. The receipt shall indicate the date of paynment
and the person who received it. The association shall provide a
mai | i ng address for overni ght paynent of assessnents.
Lation. :

(2? Ihe ?ssee|at|9| ah—agent—of +epresentativeof the
assee|at|e? e:la third $a £y ?ss gred—to eelleft paymrent—-of ol
payrent—of the debt—

(2) The association or agent of the association assigned to
col l ect paynment of the debt shall not refuse to accept parti al

paynent of the debt should the partial paynent conply with the terns
of the witten agreenent between the association and the owner

(3) The provisions set forth in paragraph (1), regarding the order
in which the paynments nmade are to be allocated, shall apply
. : S hird
party— to an agent of the association that
accepts paynent for purposes of collection of the debt. An owner
shal | not waive the provisions of paragraph (1) that set forth the
order of the allocation of paynents nade toward the debt.

on 'a a ViaeaVa a a¥a a A/ J a h

whenforceable—

(4) An owner and the association nay nutually agree to anend a
payment plan so |long as the amended payment plan is in conpliance
wi th paragraph (1).

(c) (1) (A Prior to recording a lien for delinquent assessnents,
an association shall offer the owner and, if so requested by the
owner, participate in dispute resolution pursuant to the association'
s "meet and confer" programrequired in Article 5 (conmencing with
Section 1363.810) of Chapter 4.

(B) Prior to initiating a foreclosure for delinquent assessnents,
an association shall offer the owner and, if so requested by the
owner, shall participate in dispute resolution pursuant to the
association's "nmeet and confer" programrequired in Article 5
(commencing with Section 1363.810) of Chapter 4 or alternative
di spute resolution with a neutral third party pursuant to Article 2
(commencing with Section 1369.510) of Chapter 7. The decision to
pursue di spute resolution or a particular type of alternative dispute
resol ution shall be the choice of the owner, except that binding



arbitration shall not be available if the association intends to
initiate a judicial foreclosure.

(2) For liens recorded on or after January 1, 2006, the decision
to record a lien for delinquent assessments shall be made only by the
board of directors of the association and may not be del egated to an
agent of the association. The board shall approve the decision by a
majority vote of the board nmenbers in an open neeting. The board
shall record the vote in the mnutes of that neeting.

(3) (A An owner, other than an owner of any interest that is
described in Section 11212 of the Business and Professions Code that
is not otherwi se exenpt fromthis section pursuant to subdivision (a)
of Section 11211.7, may submt a witten request to nmeet with the
board to discuss a paynent plan for the debt noticed pursuant to
subdi vision (a). The association shall provide the owners the
standards for paynent plans, if any exist. The board shall neet with
the owner in executive session, —er—ifrequested-by-the
owner—i-h—an—open—neeting—of the board— within 45 days of

the postmark of the request, if the request is mailed within 15 days
of the date of the postmark of the notice, unless there is no

regul arly schedul ed board nmeeting within that period, in which case
the board, if authorized by the owner, may designate a comittee of
one or nore menbers to nmeet with the owner. |If the owner does not
aut hori ze the board to designate a conmittee to nmeet with the owner
the board shall neet with the owner at the next regularly schedul ed
board neeting. The board shall not, w thout the consent of the owner
aut hori ze an agent or representative of the association or any other
third party to discuss or negotiate a paynent plan. Al paynent

pl ans are subject to the approval of the board at an open neeting of
t he board.

(B) Paynent plans may incorporate any assessnents that accrue
during the paynent plan period. Paynent plans shall not inpede an
association's ability to record a lien on the owner's separate
interest to secure paynent of delinquent assessnments. Additional late
fees shall not accrue during the payment plan period if the owner is
in conpliance with the terns of the paynent plan. In the event of a
default on any paynent plan, the association nay resune its efforts
to collect the delinquent assessnents fromthe time prior to entering
into the paynent plan.

(d) The ampunt of the assessnent, plus any costs of collection
| ate charges, and interest assessed in accordance with Section 1366,
shall be a lien on the owner's separate interest in the conmon
i nterest devel opnent fromand after the tinme the associati on causes
to be recorded with the county recorder of the county in which the
separate interest is located, a notice of delinquent assessment,
whi ch shall state the anmobunt of the assessnent and ot her suns inposed
in accordance with Section 1366, a |egal description of the owner's
separate interest in the common interest devel opnent agai nst which
the assessnment and other suns are |evied, and the nane of the record
owner of the separate interest in the conmon interest devel opnent
against which the lien is inposed. The item zed statenent of the
charges owed by the owner described in paragraph (2) of subdivision
(a) shall be recorded together with the notice of delinquent
assessnent. In order for the lien to be enforced by nonjudici al
forecl osure as provided in subdivision (g), the notice of delinquent
assessnent shall state the nane and address of the trustee authorized
by the association to enforce the lien by sale. The notice of
del i nquent assessnent shall be signed by the person designated in the



declaration or by the association for that purpose, or if no one is
designated, by the president of the association. A copy of the
recorded notice of delinquent assessnent shall be mailed by certified
mail to every person whose name is shown as an owner of the separate
interest in the association's records, and the notice shall be

mai l ed no later than 10 cal endar days after recordation. Wthin 21
days of the paynment of the suns specified in the notice of delinquent
assessnent, the association shall record or cause to be recorded in
the office of the county recorder in which the notice of delinquent
assessnent is recorded a lien release or notice of rescission and
provi de the owner of the separate interest a copy of the lien rel ease
or notice that the delinquent assessnent has been satisfied. A

nmonet ary charge i nposed by the association as a means of reinbursing
the association for costs incurred by the association in the repair
of danmage to common areas and facilities for which the nmenber or the
menber's guests or tenants were responsi ble may becone a |ien agai nst
the menber's separate interest enforceable by the sale of the

i nterest under Sections 2924, 2924b, and 2924c, provided the
authority to inpose a lien is set forth in the governing docunents.

It is the intent of the Legislature not to contravene Section 2792. 26
of Title 10 of the California Code of Regul ations, as that section
appeared on January 1, 1996, for associations of subdivisions that
are being sold under authority of a subdivision public report,
pursuant to Part 2 (comencing with Section 11000) of Division 4 of

t he Busi ness and Prof essions Code.

(e) Except as indicated in subdivision (d), a nonetary penalty
i nposed by the association as a disciplinary measure for failure of a
menber to conply with the governing instruments, except for the late
paynments, may not be characterized nor treated in the governing
instrunents as an assessnment that nmay becone a lien against the
menber' s subdi vision separate interest enforceable by the sale of the
i nterest under Sections 2924, 2924b, and 2924c.

(f) Alien created pursuant to subdivision (d) shall be prior to
all other liens recorded subsequent to the notice of assessment,
except that the declaration may provide for the subordi nation thereof
to any other liens and encunbrances.

(g) (1) An association may not voluntarily assign or pledge the
association's right to collect payments or assessnments, or to enforce
or foreclose alien to a third party, except when the assignment or
pl edge is nade to a financial institution or |ender chartered or
| icensed under federal or state |law, when acting within the scope of
that charter or license, as security for a | oan obtained by the
associ ation; however, the foregoing provision may not restrict the
right or ability of an association to assign any unpaid obligations
of a former nenber to a third party for purposes of collection. If
the associ ation assigns or pledges its right to collect payments or
assessnents to a financial institution, |ender, or other third party,
—that— then the third party shall be
subject to the provisions of this section and, if the owner has
entered into a paynent plan with the association, —that

then the third party shall also conduct any
col l ection procedures in accordance with the provisions of that
payment pl an.

(2) Subject to the limtations of this subdivision, after the
expiration of 30 days following the recording of a lien created
pursuant to subdivision (d), the |lien nay be enforced in any nanner
permitted by law, including sale by the court, sale by the trustee



designated in the notice of delinquent assessnent, or sale by a
trustee substituted pursuant to Section 2934a. Any sale by the
trustee shall be conducted in accordance with Sections 2924, 2924b,
and 2924c applicable to the exercise of powers of sale in nortgages
and deeds of trust. The fees of a trustee may not exceed the anpunts
prescribed in Sections 2924c and 2924d, plus the cost of service for
either of the follow ng:

(A) The notice of default pursuant to subdivision (j) of Section
1367. 1.

(B) The decision of the board to forecl ose upon the separate
i nterest of an owner as described in paragraph (3) of subdivision (c)
of Section 1367. 4.

(h) Nothing in this section or in subdivision (a) of Section 726
of the Code of Civil Procedure prohibits actions agai nst the owner of
a separate interest to recover suns for which alien is created
pursuant to this section or prohibits an association fromtaking a
deed in lieu of foreclosure.

(i) If it is determned that a lien previously recorded agai nst

the separate interest was recorded in error, the party who recorded
the lien shall, within 21 cal endar days, record or cause to be
recorded in the office of the county recorder in which the notice of
del i nquent assessnent is recorded a lien release or notice of

resci ssion and provide the owner of the separate interest with a
declaration that the lien filing or recording was in error and a copy
of the lien release or notice of rescission

(j) In addition to the requirenents of Section 2924, a notice of
default shall be served by the association on the owner's | ega
representative in accordance with the nanner of service of sunmons in
Article 3 (comencing with Section 415.10) of Chapter 4 of Title 5
of Part 2 of the Code of Civil Procedure. The owner's | ega
representative shall be the person whose nane is shown as the owner
of a separate interest in the association's records, unless another
person has been previously designated by the owner as his or her
| egal representative in witing and nailed to the association in a
manner that indicates that the association has received it.

(k) Upon receipt of a witten request by an owner identifying a
secondary address for purposes of collection notices, the association
shal |l send additional copies of any notices required by this section
to the secondary address provided. The association shall notify
owners of their right to submt secondary addresses to the
association, at the tine the association issues the pro forna
operating budget pursuant to Section 1365. The owner's request shal
be in witing and shall be mailed to the association in a manner that
shal | indicate the association has received it. The owner nay
identify or change a secondary address at any tine, provided that, if
a secondary address is identified or changed during the collection
process, the association shall only be required to send notices to
the indicated secondary address fromthe point the association
recei ves the request.

(1) (1) An association that fails to conply with the procedures
set forth in this section shall, prior to recording a lien
recomence the required notice process.

(2) Any costs associated with recommenci ng the notice process
shal | be borne by the association and not by the owner of a separate
i nterest.

(m This section only applies to |iens recorded on or after



January 1, 2003.

(n) This section is subordinate to, and shall be interpreted in
conformty with, Section 1367. 4.
afended-to—read:-







